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WALLER, PRESIDING JUSTICE, FOR THE COURT:
q1. This appeal involves the contest of a second Democratic primary dection for the office
of Sheriff of Tishomingo County. After a hearing in the Circuit Court of Tishomingo County,
the specid tribund affirmed the eection results and declared Glenn Whitlock the winner.
Jerry Boyd, the contestant, chdlenges this judgment and raises numerous issues on appea. We

afirm.



FACTSAND PROCEDURAL HISTORY

92. The firs Democratic primary for Sheriff of Tishomingo County was held on August 5,
2003. When no candidate received a mgority of the votes, the two candidates with the highest
number of votes, Jarry Boyd and Glenn Whitlock, faced each other in the second primary on
August 26, 2003. Whitlock won the second primary eection with a total of 3,598 votes to
Boyd's 3,558 votes, a magin of 40 votes. Whitlock was certified as the Democratic Party
nominee for sheiff on September 2, 2003. After having filed an eection contest with the
Democraic Executive Committee, Boyd filed a petition for dection contet in the dircuit
court on September 19, 2003.

113. The hearing began on October 30, 2003. On October 31, Boyd sought to amend his
petition, and the motion was denied. The hearing ended on November 1. The judge invdidated
some votes but denied Boyd's request for a specia dection since the invaidated votes did not
change the eection’s results.  Boyd then requested a stay pending appeal, which was denied.
The general dection was hdd on November 4, 2003. The gpecid tribuna’s findings and
judgment were filed on December 5, 2003, and Boyd subsequently filed a timey notice of
appesl.

STANDARD OF REVIEW

14. For questions of law, we employ a de novo standard of review and will only reverse for
an erroneous interpretation or gpplication of the law. In re Mun. Boundaries of City of
Southaven, 864 So. 2d 912, 917 (Miss. 2003) (citing T.T.W. v. C.C., 839 So. 2d 501, 503-04
(Miss. 2003)). When a trid judge dts as a fact finder, his or her findings are reviewed for
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manifes error, and the verdict will not be disturbed unless it “is a result of prgudice, bias, or
fraud, or is manifedly agangt the weght of credible evidence” Miss. Dep’'t of Transp. v.
Johnson, 873 So. 2d 108, 111 (Miss. 2004) (citations omitted). However, we are endowed
with “the right to make its own congtruction of authenticated written documents.” Pegram v.
Bailey, 708 So. 2d 1307, 1313 (Miss. 1997).
DISCUSSION
15.  While reviewing any irregularities in the dection and voting procedures, our desirefor
mandatory compliance with voting datutes is baanced with the recognition that mere technica
irregularities in the casting of balots will not be grounds for invalidation absent evidence of
fraud or intentiond wrongdoing. Straughter v. Collins, 819 So. 2d 1244, 1252 (Miss. 2002);
Rogers v. Holder, 636 So. 2d 645, 648 (Miss. 1994). In determining whether failure to
comply drictly with a statute will void an dection, the key is whether the act congtitutes “such
a total departure from the fundamentd provisons of the Statute as to destroy the integrity of
the dection and make the will of the qualified dectors impossble to ascertan.” Riley v.
Clayton, 441 So. 2d 1322, 1328 (Miss. 1983).
|.AMENDMENTSTO THE PLEADINGS

T6. On the second day of the hearing, Boyd attempted to amend his pleadings (1) to
chdlenge votes cast during the second primary by absentee voters who had obtained second
primary bdlots without submitting a second agpplication and (2) to question the votes of

absentee voters who submitted applications for absentee balots more than forty-five days prior



to the second Democrdtic primary. Additiondly, Boyd raised an ore tenus motion to amend
to question the vdidity of absentee votes that lacked the dgnature of ether the voter or
attesting witness across the flap of the absentee balot envelope! The specid tribund’'s order
reflects that the forma and ore tenus motions to amend were denied.? Boyd argues these
denids were eror.
7. The specid tribund in an eection contest has jurisdiction only to hear those issuesthat
aparty raised before the executive committee:
So it is then that Sec. 15, Sec. 3182 |how Miss. Code Ann. § 23-15-927],
requires that the petition for a judicd review dhdl exhibit as an essentia part
of the petition a sworn copy of his protest or complaint theretofore made before
the executive committee, from which it follows that if the contestant made no
protest or contest in writing before the executive committee, there can be no
juridiction in the speciad tribund to review the action of the executive
committee, and further that unless a sworn copy of his said protest or contest

before the executive committee is made a part of his petition for a judicia
review, the said petition will present no cause of action for such areview.

Darnell v. Myres, 202 Miss. 767, 772-73, 32 So.2d 684, 685 (1947) (Emphasis & statutory

reference added).

! See Miss. Code Ann. § 23-15-633 (Rev. 2001).

The record shows that the specid tribuna did in fact consider and rule on Boyd's
ore tenus arguments concerning envel ope flap Sgnatures even though the tribund’ s order
reflects that it denied the oral motion to amend. However, the specid tribunal was without
jurisdiction to consder such issues.



Because the issues Boyd attempted to argue through amendment were not brought before the
executive committee, the specid tribund was correct in denying Boyd's written and ore tenus
motions to amend.

18.  While the procedurd bar applies to Boyd's failed motions to amend, we will discuss
the merits of two issues he raises to prevent another incorrect application of the law as these
issues have great potentiad to reoccur. Concerning whether signatures on the back of an
absentee balot envelope must actudly cross the envelope's flap, Miss. Code Ann. § 23-15
633 (Rev. 2001), provides that “on any envelope where the eector's sgnature and the
dgnature of the atedting witness are required, the signature lines and the signatures shal be
across the flgp of the enveope to insure the integrity of the ballot.” (Emphess added).
Because the Legidature found these requirements to be essentiad to the guarantee of a balot's
integrity, absentee bdlots with dSgnaures faling to cross the enveopes flgp should be
invaidated.

T9. We ads0 note that a second primary dection is not a continuation of the first eection
permitting a bypassing of the statutory requirement that each absentee balot may only be
received upon proper application by an absentee voter. While Miss. Code Ann. § 23-15-625
(Rev. 2001) does not specificdly state that a second application is required for an absentee
run-off or second primary balot, the lack of legidative language is telling. In Miss. Code Ann.
8§ 23-15-683 (Rev. 2001), the Legidaue specificadly exempted the necessty of requiring
second agpplications, or even second ballots, of those voters qudified under the Armed

Services Absentee Voting Law.  Also, Miss. Code Ann. 8§ 23-15-629 (Rev. 2001) entitles



permanently, physcdly dissbled voters to automaticaly receive absentee bdlots for 4l
elections. It is obvious, then, that the Legidature intended separate agpplications for each
election unless specific exemptions are provided. There is no such legidative exemption for
a second application for absentee voters under Miss. Code Ann. 8§ 23-15-625 (Rev. 2001) or
surrounding statutes.

110. The requirement for separate applicaions is srengthened by other legidative language
clearly ddineating the different elections. Miss. Code Ann. § 23-15-801(a) (Rev. 2001)
defines an eection as dther “a generd, specid, primary, or runoff dection” further separating
a primary dection from a runoff by definition. When describing the duties of the registrar,
Miss. Code Amn. 8§ 23-15-625 (Rev. 2001) indructs a regigrar to fill in dates and mal out
goplications for a particular eection. Thus, we find that a second primary is not a continuation
of the fird. Each primary requires a separate gpplication unless otherwise exempted by voting
law.

[I.ILLEGAL ABSENTEE VOTES.

11. Boyd dleges that there were a number of illegd votes cast in this election; therefore,
the burden is on him, as the contestant, to prove both the existence of these illegd votes and
that there were enough cast to change the eection’s result. Walker v. Smith, 213 Miss. 255,
57 So. 2d 166 (1952). Additionally, an eection may be invalidated when there has been a
“subgantid  fallure’ to comply materidly with the applicable Satutes and the intent of the

votersisimpossible to ascertain. Walker, 57 So. 2d at 166-67.



12. If a petitioner succeeds in an dection contest below, an dternatively-pronged testis
goplied to determine whether a special dection is warranted. Rogers, 636 So. 2d at 647. In
such a dtuation, a special eection will be required if either “(1) enough illegd votes were cast
for the contestee to change the eection result or (2) the amount of votes disqudified is
Subgtantia enough that it is impossble to discern the will of the voters” Id. When a
contestant, such as Boyd, is unsuccessful in his contest, “only the tainted votes are rendered
void and the outcome of the eection is determined by the legal votes cast.” 1d. (citing Rizzo v.
Bizzell, 530 So. 2d 121, 128 (Miss. 1988)). As we conduct our review of the absentee ballots
cast, we are dfforded the right to make our own congruction of authenticated written
documents. Pegram, 708 So. 2d at 1313.

113. The opinion and judgment of the specid tribund notes that thirteen ballots were
invdidated by agreement of the parties® We dso agree with the tribund as to two votes it
ruled invaid, those of Vema Mathieu and O.L. Cain. Mathieu's name was sgned on the voting
ledger as Vdma B. Pardue, which reflects the last name of her attesting witness, Dorothy
Pardue. As there is doubt as to the identity of the individud who actudly cast the bdlot, we
afirm the specia tribund’s decison to invdidate this balot. Can faled to sgn her bdlot

envelope. An “X” does appear on the signature line of the balot envelope yet another person

3We use the number of votes the specid tribuna’s opinion states were stipulated by
both parties even though the record reflects that sixteen votes were invaidated by
dtipulation. Boyd raises the issue of whether deference should be paid to the specia
tribund’ s order snce it conflicts with record testimony on afew occasons. Because none
of the discrepancies are Sgnificant enough to affect the outcome of this case, the issue of
deference to the tribunal’ s opinion is not digpositive and need not be considered.
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faled to indicate that she was making her mark to indicate that she could not write. Since there
is no dgnaure on the balot envelope, we uphold the specid tribunal’s ruling to invdidate her
vote.

114. Boyd asserts that certain bdlots should be invdidated because they lack notary seds
in violation of Miss. Code Ann. § 23-15-631 (2000). However, the bdlots in question either
do contan some sort of seal or are Sgned in conjunction with 8§ 23-15-631(c)’s exception to
the seal requirement for voters who are temporarily or permanently disabled. Additionaly,
there is no evidence of fraud or intentional wrongdoing. Boyd's contentions regarding these
bdlots are without merit.

115. Boyd asdgns error to the specid tribund’s refusal to invalidate a number of absentee
balots that were “twice-attested.” See Miss. Code Amn. 8§ 23-15-635 (Rev. 2001). We will
only condder the votes attested twice by Sherry Buckles because Boyd failed to preserve any
record of the other votes he alleges should be invaidated. Am. Fire Prot., Inc. v. Lewis, 653
So. 2d 1387, 1390 (Miss. 1995). Sherry Buckles completed both the certificate of the
atesting witness and the cetificate of person providing voter assistance on the back of
absentee balot envelopes of fourteen physcdly disbled voters. Boyd argues such a double
attestation invdidates the bdlots because the cetificate of the attesting witness requires the
witness to swear tha the voter voted out of the witness presence without any solicitation or
advice, while the voter assstance certificate requires the witness to swear that the voter
required assstance and such assistance was provided by the witness. Buckles testified that any

mistakes were completdly unintentiond and that she had no intent to defraud or mislead
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anyone. The specid tribund did not invaidate these votes. Looking a the ballot envelopes, two
of the three headings in bold print read “Certificate of Attesting Witness’ and “Certificate of
Person Providing Voter Assstance” While only one of the certificates should have been filled
out by Buckles, it is easy to envison how one could view themself as both an attesting witness
and one providing voter assstance when deding with a physcdly dissbled voter. Such a
mistake is catanly of a technical nature. Straughter, 819 So. 2d at 1252. With no evidence
of fraud or wrongdoing, there is nothing in the record to judify overturning the specid
tribund’s determination that the wvotes should not be invalidated because of this technica
irregularity.

116. FAndly, Boyd submits that the specia tribunal erred in faling to invaidate balots based
on a falure of the questioned balots applications to include a reason for voting absentee. See
Miss. Code Ann. 88 23-15-623 & -627 (Rev. 2001). There are three bdlots that do not state
a reason for vating absentee. However, the applications for these absentee bdlots were filled
out and notarized by the circuit derk, drengthening the integrity of the applications and
rendering the lack of a reason for absentee voting a technicdity that does not judify
invaidating the three votes.

1. “SPOILED” v. “UNSPOILED” BALLOTS.
717. Boyd argues that there were balots cast in the second primary which were marked for

more than one candidate yet were not marked “spoiled” while a valid vote cast for him was



voided. Boyd cites to Miss. Code Ann. 88 23-15-547* and -477° (Rev. 2001) as support for
his dam that bdlots were improperly counted or excluded. These balots must be considered
in lignt of our earnest dedire that the will of voters be ascertained and honored. Riley, 441 So.
2d at 1328.

118. One bdlot reflected a vote for Whitlock. Boyd contends that this vote should have been
disdlowed because the voter wrote in the name “David Smith® on the line for writelin
candidates, though he/she did not blacken the arrow pointing to that write-in candidate. A
second balot reflects a balot where the voter cast a vote for Boyd but the balot was voided.
Boyd contends that this was a clean balot that should have been counted, but Whitlock argues
that the ballot was properly rgected because, in voting for constable on that same bdlot, the
voter marked the line for a write-in candidate yet failed to write in the name of any candidate.
A third bdlot reflects a vote which was counted for Whitlock; however, it also shows that the
voter started to vote for Boyd but changed hisher mind because that line was ultimately “X”ed
out. A fourth is a summary of excluded votes from Hubbard Salem Precinct, one being an

over-voted balot.

4 Miss. Code Ann. § 23-15-547 (Rev. 2001) states. “If the voter marks more names
than there are persons to be dected to an office, or if for any reason it beimpossible to
determine from the balot the voter’ s choice for any office voted for, his ballot so cast
shdl not be counted for thet office. A balot not provided in accordance with law shdl not
be deposited or counted.”

® Miss. Code Ann.§ 23-15-477 (Rev. 2001) states, in part: “Any voter who spoils
his balot or ballot card may return it and secure another. The word “SPOILED” shdl be
written across the face of the balot and it shdl be placed in the envelope for spoiled
ballots.”
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119. The record does not reflect that the special tribunal ruled on these “spoiled balot”
chdlenges during trid; however, the opinion and judgment of the specid tribuna upheld the
executive committees decisons regarding these chalenged bdlots.  We find that the
chdlenge to the summary of excluded votes from Hubbard Salem precinct should be denied
as it does not even conditute an actud bdlot. Concerning the bdlot showing Boyd's name
“X"ed out and then showing a vote for Whitlock, we find that the challenge should be denied
as it can reasonably be determined that the voter intended to vote for Whitlock. The ballot
liging “David Smith” as a write-in candidate but voting for Whitlock was properly counted.
Since the voter dearly marked the arrow pointing to Whitlock’s name and not “David Smith,”
we can determine that the voter’ s intention was to vote for Whitlock.

920. We find, however, that the speciad tribuna erred in exduding the balot of a voter who
declined to vote for anyone in the constable's race but marked the line designated for write-in
candidates. In the sheriff’'s race, the voter clearly cast a vote for Boyd. As the intent of the
voter could reasonably be determined as to the office of sheiff, the specid tribunal erred in
failing to count this vote for Boyd.

IV.OTHER ASSERTIONS OF ERROR
1. Recusal

721. Boyd agues that the speciad judge should have recused himsdf because of comments
the judge made to Boyd's counsd. The standard for recusal is “whether a fair-minded person,
knowing dl the facts, might reasonably question the judge's impartidity.” Upton v. McKenze
716 So. 2d 167, 172 (Miss. 2000). The judge threatened to hold Boyd's counsdl in contempt
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for an outburst made by the attorney in court. Boyd's counsel had been warned against such
digdlays roughly five times before the judge’'s comments were made. Conddering the behavior
of Boyd's attorney and the fact that the attorney was never actudly hed in contempt, Boyd fails
to meet the standard for recusa pronounced in Upton.

2. Delivery of Ballot Boxes and “ One Hundred Fifty Feet Prohibition”
722. Boyd dleges that precinct manager Pete Walker, Whitlock’'s cousn, did not deliver the
ballot boxes from his precinct “forthwith,” as required by Miss. Code Ann. § 23-15-473 (Rev.
2001). Boyd dso dleges that Whitlock violated the “spirit and intent” of Miss. Code Ann. §
23-15-895 (Rev. 2001) by having supporters “accost” voters within 150 feet of a polling place.
The record reflects that Boyd produced no evidentiary basis for his dlegations. Additiondly,
gnce Boyd's origind complaint did not indude these assertions of error, they are improperly
raised for the first time on gppeal. Smith v. Franklin Custodian Funds, Inc., 726 So. 2d 144,
147 (Miss. 1998). Thus, Boyd's argument is without merit.

3. Disenfranchisment of Voters by the Purging of Voter Rolls
723. Boyd dso asserts that the specid tribund erred in refusing to recognize his claimstha
certan voters were disenfranchised by beng wrongfully purged from the voter ralls.
Specificdly, he dams at least three voters were kept from vaoting in the second primary based
on letters they received from the drcuit clerk’s office between the fird and second primaries.
Boyd, however, offered little to no evidence of wrongdoing and faled to prove, by a
preponderance of the evidence, that potential electors were in fact disenfranchised in any way.
Boyd' s assertions of error are without merit.
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CONCLUSION

924. Initidly, Whitlock recelved a total of 3,598 votes to Boyd's total of 3,558 votes inthe
second democratic primary for Sheriff of Tishomingo County, making Whitlock the victor by
a magn of forty votes. Both parties agreed to invdidate thirteen balots during proceedings
before the specid tribund, and it correctly chose to invdidate two additional ballots. We find
that the specia tribund ered in faling to invdidate one absentee bdlot and in affirming one
“gpoiled” bdlot cast for Boyd that should have been counted. However, we hold these erors
harmless as Boyd has faled to prove that a sufficient number of illegd votes were cast to
change the results of the dection. The fina vote for the second Democratic primary eection
for the office of deriff of Tishomingo County is 3,582 votes for Glenn Whitlock and 3,559
votes for Jerry Boyd, and we declare Glenn Whitlock to be the winner of the second primary.
925. Boyd discovered enough questionable votes during trial to possibly changethe
eection’'s outcome had he been dlowed to amend his petition. However, we are unable to
ignore the requirements set by the Legidaure that the specid tribund only congder those
issues raised before the executive committee.  This finding does not represent a criticism of
Boyd's able atorneys who represented him in an exemplary fashion. Election contests are
difficult to litigate, and the short time lines necessarily required do not dlow for in-depth
invesigetions.

926. The red issue presented by this and many other election contests we routinely deal with
is a flaved and faled absentee bdlot process. The privilege of voting by absentee bdlot is

created by Miss. Code Ann. § 23-15621 (Rev. 2001), and those administering eections must
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drictly conform to dsatutory requirements. Only those persons statutorily authorized, such
as those who have militay duty, travel plans, educationd commitments or a disability, should
be dlowed to exercise this privilege. Miss. Code Ann. 88 23-15-627,
-629, -671 & -713 (Rev. 2001).
9127.  Weafirm the specid tribund’ s judgmen.
128. AFFIRMED.

SMITH, C.J.,, COBB, P.J., EASLEY, CARLSON, DICKINSON AND RANDOLPH,
JJ., CONCUR. GRAVES, J.,, CONCURS IN RESULT ONLY WITH SEPARATE
WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.

GRAVES, JUSTICE, CONCURRING IN RESULT ONLY:
929. 1 concur with the mgority’s conclusion that a specia eection is not warranted here.
The specid judge was within his broad discretion in denying an amendment to the pleadings.
This finding should end the mgority’s discusson on the matters Boyd sought to introduce via
anendment. The mgority, however, delves into an overreaching, unnecessary, and improper
discusson on the merits of issues not properly before this Court, amounting to the issuance
of an advisory opinion. Because this discusson violales a fundamenta principle of our
jurisprudence which forbids rendering advisory opinions, see City of Madison v. Bryan, 763

So. 2d 162, 166 (Miss. 2000); Allred v. Webb, 641 So. 2d 1218, 1220 (Miss. 1994), | must

concur in result only.
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